ABSTRACT
I. INTRODUCTION
According to the World Health Organization (WHO), almost 40% of the world's adult population is overweight, and 13% is obese. An inadequate nutritional condition is a major risk factor for noncommunicable diseases (hereinafter "NCDs"), especially for cardiovascular diseases and diabetes, which together lead to more deaths worldwide than all of the remaining causes combined.
1 Childhood obesity is likely to persist into adulthood. 2 The high prevalence of overweight and obese people is a relevant concern for public health policy. Legal intervention that aims to motivate individuals who are at a high risk of NCDs to change their lifestyle, and specifically diet, are increasingly common. Some authors consider that conditioning personal behavior in areas that affect only the individual, and assuming that policy makers know which choices are best, is a paternalistic and even coercive attitude.
3 Government policies that intend to influence individuals to make healthy choices are common not only for diet, but also for tobacco and alcohol consumption. Until now, because the initiatives in several cases have not been sufficiently based on an advanced knowledge of health related behavior, the results have been limited. 4 As a consequence, an interdisciplinary dialogue that encompasses behavioral sciences, such as psychology and economics, in addition to law and nutrition, is highly recommended for the design of measures.
5
Authorities also have to consider the interaction between public health policy and trade. Under the binding rules of the World Trade Organization (hereinafter "WTO"), and in particular of the Agreement on Technical Barriers to Trade (hereinafter "TBT Agreement"), it is necessary to balance the "market-access interests of exporters with the public health interests of importers". 6 The Asia-Pacific Economic Cooperation (hereinafter "APEC") members are very diverse in terms of overweight and obesity rates. Oceanic and American countries have a prevalence that currently doubles that of Asian countries. 7 One of the APEC members with the highest rates of obesity is Chile. The 2017 National Health Survey showed that 39.8% of the adult population is overweight and 34.4% is obese. Women and less educated people are significantly more likely to be obese. 8 Three million Chileans suffer from chronic diseases related to obesity, which costs an estimated 0.2% of the GDP in productivity losses and health care, and is expected to reach 0.4% in the next years. 9 For children, the situation is not much better. According to the Nutritional Map Report, 23.9% of students in first grade are obese and 26.4% are overweight. 10 Socioeconomic level greatly influences the probability of being obese in this age group.
11
In 2007, a group of five Chilean Senators introduced legislation for the regulation of unhealthy food. The document defended consumers' right to receive clear, standardized information. After a long discussion and various modifications, the Chilean Food Labeling and Advertising Law (hereinafter "Law 20606") was finally approved in July 2012. 12 Law 20606 establishes that any processed food which exceeds a certain level of energy, sugar, fat or sodium as defined by the Ministry of Health must exhibit a compulsory front-of-pack (hereinafter "FOP") warning label. 13 In addition, advertising of labeled products to children under fourteen years old is restricted in any form, as is their sale inside schools.
14 Since its publication, Law 20606 has remained a contentious issue. One of the controversies derives from its implications to international trade. In 2013 the Chilean Government informed the WTO about the implementation of Law 20606. 15 Since then, its legality has been a recurring topic of discussion at meetings of the WTO Committee on Technical Barriers to Trade (hereinafter "TBT Committee"). More than ten WTO Members, including the United States (hereinafter 7 Global Health Observatory (GHO) Data, WHO, http://www.who.int/gho/ncd/risk_factors/overwe ight/en/ (last visited Nov. 8, 2018) . 8 For further information: Minsal Chile, Encuesta Nacional de Salud 2016 : Primeros resultados, [National Health Survey 2016 (Jan. 16, 2013) [hereinafter G/TBT/N/CHL/219].
implementation. 21 Although both were supposed to come into effect in December 2017, it was delayed for further discussion in the Congress. Finally, in June 2018 an Advertising Warnings Manual was published, and it was announced that the FOP labeling will be in effect in June 2019. 22 In 2016, the Canadian government agency Health Canada advanced the introduction of mandatory FOP labeling and initiated a public consultation to help formulate the strategy. In February 2018 a first proposal was unveiled. The warning label consists of a rectangle on a white background with the words "high in" accompanied by the list of exceeded critical nutrients in English and French. The nutrient thresholds are established per serving and not per 100 grams as in Chile and Peru. 23 The impact of the proliferation of FOP nutritional labeling is a matter of concern at a supranational level. The Codex Alimentarius Committee on Food Labeling created a working group which is developing general guidelines for national initiatives on FOP. In Europe, there are already several FOP schemes in operation, all of them voluntary. Some are a distinction for healthier products as the "Nordic Keyhole" in Sweden, Norway, Denmark, Iceland and Lithuania, the "Heart Symbol" in Finland and the Healthy Choice Program labeling in Netherlands, Belgium, Poland and Czech Republic. In the United Kingdom and France, there are schemes of the "traffic light" type. The main legal framework at European level is the Food Information for Consumers Regulation of 2011. In its Article 35.5 establishes that "the European Commission shall submit a report to the European Parliament and the Council on the use of additional forms of expression and presentation, on their effect on the internal market and on the advisability of further harmonization". Since April 2018, the European Commission is preparing its report promoting discussion through specialized meetings on FOP nutritional labeling. 24 For APEC, despite the proliferation of FOP labeling among its members, no specific joint initiatives have been identified. This article presents a critical analysis of the Chilean Law 20606 and its compatibility with WTO law, which in turn can contribute to identifying the potential implications of similar regulations in other countries, especially those within APEC. For this purpose, we address the origin and content of the law and its regulation with their compatibility to the WTO, specifically in: (i) necessity and restrictiveness, (ii) non-discrimination, (iii) harmonization, (iv) transparency, and (v) implementation related issues. Finally, in the conclusion we propose some lessons on food labelling for other APEC economies that were uncovered in the development and implementation of the Chilean law. APEC countries have shown interest in FOP labeling and are also in the process of developing FOP labeling laws, including even mandatory ones. This is the basis of our interest in discussing this specific Chilean law in the context of APEC countries. In fact, APEC is the region that up to now has implemented or is in the process of developing more initiatives in FOP nutritional labeling; among them, three of the few mandatory schemes worldwide. 25 In addition, APEC economies are of key relevance to international food trade. Together, they comprise of 41% of world agricultural exports and 36.5% of imports by value.
26 Therefore, it is relevant to generate quality inputs for an increasingly necessary but still largely unexplored discussion.
II. ORIGIN, CONTENT AND REGULATION OF LAW 20606
The results of a joint WHO/Food and Agriculture Organization of the United Nations (hereinafter "FAO") Expert Consultation on Diet, Nutrition and the Prevention of Chronic Disease held in Geneva in 2002, motivated a group of Chilean researchers to discuss the actions that the country could take to address its growing overweight and obese population. 27 The discussion was continued in the Chilean Congress, and in March of 2007, the Senate Health Committee presented legislation for the regulation of unhealthy food. The strategy proposed by Chilean legislators was focused on informing consumers about nutrient content according to the recommendations in the final report of the joint WHO/FAO meeting, so that they could make informed decisions about what they were eating. More specifically, the bill stated that consumers have the right to receive clear and standardized information about food, as it will allow them to make healthier purchasing decisions. Consequently, it would be justified to regulate the way in which food suppliers deliver the information about their products. The draft also proposed to discourage the use of advertising 25 Kanter et al., supra note 17, at 1402 Kanter et al., supra note 17, at -1404 According to data for 2016 on World Integrated Trade Solution (WITS), WORLD BANK, https://wits.worldbank.org/default.aspx?lang=es (last visited Feb. 19, 2019 targeted at children for unhealthy foods, as it takes advantage of their credulity.
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During the five years following its introduction, the legislation and its subsequent versions and modifications were extensively discussed. The different representatives agreed on the need to reduce the levels of obesity in the Chilean population. However, some legislators felt that the proposed strategy was insufficient as it did not address certain structural causes that influence food consumption, e.g. the low purchasing power of much of the Chilean population. Professional associations linked to food production and advertising also expressed their concerns very explicitly.
29
The Law 20606, as finally approved in 2012, is based in three pillars: (i) FOP nutritional labeling, (ii) ban on advertising aimed at children, and (iii) education and promotion of healthy life, including a prohibition of the sale of unhealthy foods in schools. Its scope of application is food production, distribution, commercialization and consumption. Given the fact that the first pillar is the most broadly addressed in the law and generates the highest implications for trade, it will be discussed in greater depth in this section compared to the latter two.
(i) FOP nutritional Labeling: Four "critical nutrients" including sodium, sugar, saturated fat and energy content were identified for the evaluation of nutritional quality, as their excessive intake may constitute a risk to human health. The scope, nutrient content thresholds and design of the FOP labeling were in the hands of the Ministry of Health through their power to modify the Chilean Sanitary Regulation of Food (hereinafter "RSA", for "Reglamento Sanitario de los Alimentos"). 30 An early attempt to modify the RSA by Decree N° 12 was published in December 2013, 31 but never came into effect. Law 20606 was implemented by Decree N° 13, which was published on June 2015, and came into effect exactly one year later.
32
For every food product sold in the Chilean market, whether local or imported, Decree N° 13 establishes that a warning label must be used when "critical nutrients" exceed the thresholds specified in the regulation. Decree N° 13 also establishes the thresholds for critical nutrients. For this, products are divided in two categories: solids and liquids, and thresholds are set by portions of 100 grams for solids, or 100 milliliters for liquids. Regulated thresholds were designed to come into effect progressively, becoming increasingly restrictive over time (Table 1) .
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Products which exceed the thresholds set by law must exhibit an octagonal label with a black background and white border that contains the text "High in" followed by the name of the "critical nutrient" and the words "Ministry of Health" for each nutrient in excess (Figure 1 ). Decree N° 13 details the location and size of the labels depending on the type of packaging. The Decree allows labels to be printed directly on the packaging of the product or be superimposed by a sticker. 35 In both cases they must be in Spanish. 36 The Decree N° 13 grants micro and small enterprises (hereinafter "SMEs"), defined according to Chilean Law 20416 which sets special rules for smaller companies, an initial delay of thirty-six months in the application of these labeling obligations. This grace period will end in June 2019.
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(ii) Ban on Advertising: According to Law 20606, the free sampling of labeled products is prohibited for children under fourteen years old.
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Decree N° 13 also prohibits all kinds of advertisement of labeled foods targeted to children, as well as the use of free toys or any other promotional strategy due to their credulity. 39 (iii) Education And Promotion: The Decree N° 13 bans the sale and distribution of labeled products inside pre-school, primary or secondary education facilities 40 Scholarships (hereinafter "JUNAEB"), an independent unit of the Ministry of Education, has coordinated a national strategy to prevent childhood obesity since 2016 (hereinafter "Plan Contrapeso") in which the Ministry of Health is also involved. 42 One of the initiatives in the strategy has been the publication of a guide for the implementation of "healthy kiosks" in schools. The main characteristic of these kiosks is that they substitute the sale of products with warning labels for healthier alternatives, such as fresh fruit, sugar-free juices, bottled water, dried fruit, non-fat yogurt, salads and other fruit and vegetable based preparations. 43
A. Implementation of Law 20606
Decree N° 13 established that, less than eighteen months after its publication, the Chilean Undersecretary of Public Health was to produce a report evaluating: (i) the implementation of Law 20606, (ii) the adaptation of technical procedures and (iii) the changes in consumers' attitudes and perceptions. 44 This report was presented on January 2017 in an open event and published in June the same year. 45 The impact of the Law on consumers' behavior and the food industry were evaluated as generally satisfactory, as was the progress of the implementation strategy.
Concern remains about the capacity of micro and small enterprises to comply with the regulations despite the three years' grace period. In Chile, there are more than 1.5 million SMEs, which are responsible for half of the private employment rate. 46 Most of those SMEs are informal, comprising of 77% of the primary sector in 2017. For these businesses, a lack of sufficient financial resources is a recurring problem preventing their growth. 47 It is reasonable to suggest that they might be vulnerable to changes in the regulatory framework, especially if they imply variations to their processes. 42 In addition, the Chilean food industry disagreed with the use of 100 grams or milliliters as a standard portion for measurement. It was questioned that a product sold in a package that contains less than 100g must carry a warning label if a 100g portion would exceed the established thresholds for critical nutrients. Moreover, some products may be sold in units above 100 grams, but the usual consumption portion is much lower, for example, butter and certain dressings. 48 The nutrient thresholds in Decree N° 13 were also questioned because they only separate solid and liquid products. In the industry's opinion the classification of foods should have included many more categories, like in the RSA, e.g. yogurt, butter, ice cream, breakfast cereals, ketchup, etc. The food industry also expressed their concern in relation to the consumer's ability to compare when making purchasing decisions. They affirm that if every product within the same typology is labeled, for example chocolates, cookies or mayonnaise, even in their gourmet or light versions, the incentives to market higher quality varieties decrease. 49 In short, the industry considers an initiative such as the labeling law positive, but not the specific form in which it was implemented because they believe that it does not help the consumer make better decisions.
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Chilean professional associations linked to food production and advertising pointed out during the legislative discussion that the new labeling may lead to stigmatizing certain foods and cause confusion among consumers. In their view, prohibiting or restricting advertising would limit freedom of expression and hinder the development of economic activities.
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The Chilean Food Companies Association ("Chile Alimentos") criticized the lack of transparency surrounding the rules which the Ministry of Health will use to monitor compliance with the regulation. 
B. The Discussion of the Law 20606 at the TBT Committee
As Law 20606 establishes mandatory labeling requirements for products and affects not only domestic production, but also imports, it is considered to be a technical regulation. 53 In January 2013, Chile notified the TBT Committee of the amendment to its Food Health Regulations in accordance with Law 20606. 54 In August 2014, Chile declared this first notification null and void 55 being substituted by a new one which was referred to in Decree N° 12. 56 The WTO was notified of the replacement of Decree N° 12 by Decree N° 13 in July 2015.
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The number of meetings in which a concern is raised is an important measure. It could indicate the "seriousness" of such concern and the technical and political complexity of the measure, as well as the number of countries involved. 58 The content of the Law 20606 and its accompanying regulation was discussed in every TBT Committee meeting from the first notification in 2013 to November 2016. There was no discussion about it in 2017 or in 2018. During those meetings, eleven WTO members, including Argentina, Australia, Brazil, Canada, Colombia, Costa Rica, the EU, Guatemala, Mexico, Switzerland and the U.S., raised their concerns. In the review of Chile's trade policy at the WTO in 2015, concerns over Law 20606 were one of the main topics discussed. 59 Such concerns can be summarized as: (i) the necessity and restrictiveness of the measure, (ii) the compliance with the principles of: harmonization, non-discrimination and transparency, and (iii) the implementation of the legislation. 60 They will all be examined in the following section.
It is important to note that the Law 20606 is not the first food labeling regulation to generate controversy amongst WTO members. . 60 Some members expressed also concern on the compliance with the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) article 20. That because of the potential impact on trademarks of the ban of the use of advertising involving children's characters, animations, cartoons, animals and toys on products protected by property rights. Although interesting, this discussion is not in the extent of this article, since it does not specifically refer to the FOP labeling and, therefore, is outside the scope of the TBT Agreement.
Importation, Marketing and Sale of Tuna and Tuna Products (hereinafter "Tuna II"), which will, together with other relevant disputes, be used to complement the analysis of the Law 20606 in the following sections.
III. COMPATIBILITY WITH WTO LAW

A. Necessity and Restrictiveness of the Measure
Under the TBT Agreement, Art. 2.2, WTO Members shall "ensure that technical regulations are not prepared, adopted or applied with a view to or with the effect of creating unnecessary obstacles to international trade. For this purpose, technical regulations shall not be more trade-restrictive than necessary to fulfil a legitimate objective, taking account of the risks nonfulfillment would create".
The concept of "necessity" in the context of trade measures was already present in the General Agreement on Tariffs and Trade ("GATT") 61 and was later incorporated into WTO agreements. 62 In order to determine whether a measure is necessary to achieve policy objectives and is consistent with the WTO rules, the so-called "necessity test" is used. 63 WTO agreements contain different necessity tests, which are not interchangeable, so they must be interpreted in their own context. 64 To date, no WTO member has been found to be acting in a manner inconsistent with the TBT Agreement article 2.2, and the fact that a measure is trade restrictive does not automatically make it inconsistent with that provision.
65
Despite differences in the interpretation of necessity among agreements, there are three common elements that make up the core of this concept: the justifiability of the measure, the level of trade-restrictiveness, and the comparison with other alternatives. Body (hereinafter "AB") on US-COOL concluded that this type of assessment "should focus on ascertaining the degree of contribution achieved by the measure, rather than on answering the question of whether the measure fulfills the objective completely or satisfies some minimum level of fulfillment of that objective". 67 On US-Tuna II, the AB ruled that the question of whether a regulation "fulfills" an objective "is concerned with the degree of contribution that the technical regulation makes toward the achievement of the legitimate objective". The degree to which a particular objective is achieved "may be discerned from the design, structure, and operation of the technical regulation, as well as from evidence relating to the application of the measure".
68 At the TBT Committee, concerned WTO members have pointed to several aspects of the design, structure and operation of the Law 20606, claiming they are unclear, incomplete or without sufficient background or justification.
Mexico has criticized the definition of "critical nutrients" for lacking technical, scientific and legal support. 69 The EU recognizes that certain nutrients are more likely to promote disease development, but affirms that there is no scientific evidence suggesting an identifiable threshold above which the risk existed.
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Considering 100g/100ml as the portion of reference has also been questioned. The US recommended that Chile use a product/category method instead, otherwise, misleading information would be given to the consumer, especially when the average portion of the food consumed was typically significantly larger or smaller than the 100g or 100ml or when the food provides other valuable nutrients. 71 Canada also suggested that the thresholds of "critical nutrients" should be based on "actual serving sizes normally consumed at one sitting".
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WTO Members have also pointed out that the Law 20606 stigmatizes certain products even though they can be part of a healthy diet if consumed in a balanced way. An element they think contributes to stigmatization is the design of the label. The octagonal shape is associated with a stop sign, which can imply that intake of that product should be completely avoided. In different meetings, Australia, the EU, and the U.S. have urged Chile to reconsider the size, color and position of the labels. Chile has addressed these concerns in the TBT Committee meetings, during a public consultation on the Law in 2014, 73 at the WTO review of Chile's trade policy in 2015 74 and at a thematic session on food labeling at the WTO in November 2016. 75 Firstly, the country's representatives have called overweight and obesity an intractable health problem and an epidemic, emphasizing the high incidence of NCDs that their proliferation entails, as well as their alarming prevalence in children. Therefore, Chile believes that its population needs to be able to make informed decisions about food consumption. Secondly, Chile has argued that there is abundant evidence that the excessive intake of "critical nutrients" is related to the prevalence of overweight and obesity, and consequently, with NCDs. It has documented that the sale of ultra-processed food products high in "critical nutrients" has significantly increased in the country from 1999 to 2013, according to the results of a project commissioned by the Pan American Health Organization ("PAHO"). 76 Likewise, Chile has cited international research which agrees that the information available on food products has an impact on consumers' decisions. To be more effective, that information should be communicated in a simple manner, preferably by graphics or evaluative expressions in order to avoid quantitative data.
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2. The Level of Trade-Restrictiveness -The other contentious issue to test Law 20606's fulfillment of article 2.2 is whether or not it is more trade restrictive than necessary. For this purpose, we should examine the issues of applicable standard of review, burden of proof, and the possibility for WTO Members to take experimental actions.
Regarding the standard of review, it is important to observe the level of intrusiveness that WTO panels and the AB have had in the examination of 78 In particular, the scientific studies from which FOP measures are based is relevant in determining the willingness (or unwillingness) of the panels and the AB to substitute the assessment of national bodies exercising authority with its own assessments.
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On Article 11 of the WTO Understanding on Rules and Procedures Governing the Settlement of Disputes ("DSU"), WTO panels are required to make "an objective assessment of the matter before it, including an objective assessment of the facts of the case and the applicability of and conformity with the relevant covered agreements . . . ". 80 However, there is no clear guidance in the text on what "an objective assessment" should be and whether, and to what extent, they should defer to national government decisions. In practice, such standards can lead to two extremes: it can either be completely deferential with the national decision, with the panels or the AB being only entitled to check the procedural compliance of the body that adopted the measure, or extremely intrusive, with the adjudicators testing the substantive merits of an examined decision and substituting prior determinations with its own ("de novo review").
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From the analysis of WTO case law it is increasingly clear that the standard of review is now a de facto balancing exercise, which is decided on a case-by-case basis. Through this exercise, the adjudicators look at a number of factors, including the structure, design and architecture of the measure in dispute, the value protected by it, the amount of scientific uncertainty on the effects of the challenged measure, its trade impact, and the proportionality between the potential risk and rewards of the disputed measures. The WTO panels and the AB then weigh everything together and decide whether, and to what extent, they should differ with the WTO member's analysis.
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In Australia -Tobacco Plain Packaging, the Panel was mindful that its role was "not to make scientific determinations or otherwise seek to 78 resolve scientific debates", but make an objective assessment, based on the arguments and evidence. Furthermore, the Panel did not consider being in a position "to draw definitive conclusions on the methodological merits of each individual study referred to in relation to the impact of plain packaging on various relevant measured outcomes". Rather, it considered the extent to which the body of evidence provided a "reasonable basis in support of the proposition that it is being invoked"; in this case, that plain packaging of tobacco products will lead to a reduction in the appeal of tobacco products for consumers. 83 The panel finally held that the "assessment of whether a technical regulation is more trade-restrictive than necessary under Article 2.2 of the TBT Agreement involves the holistic weighing and balancing of various elements, including the degree of contribution made by the challenged measure to the legitimate objective, the trade-restrictiveness of the measure and the nature of the risks as well as the gravity of the consequences that would arise from non-fulfilment of the objective pursued by the member through the measure".
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It is important to note that in the eventual scenario that a case is brought before the WTO for the implementation of the Chilean FOP labeling, the burden of proof is on the side of the claimant. The AB in both US -Tuna II (Mexico) and US -COOL, as well as the Panel Report in Australia -Tobacco Plain Packaging (Indonesia), have stated that the complainant must present evidence and arguments that the challenged measure creates an unnecessary obstacle to international trade. The claimant must establish that the challenged measure is more trade restrictive than necessary to achieve the contribution it makes to the legitimate objective (in this case, the reduction of obesity), taking into account the risks non-fulfilment would create.
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The evidence so far shows that the consumers' reaction to the Chilean FOP labeling was immediate. In December 2016, a survey conducted on 1067 individuals at the Metropolitan Region of Santiago showed that 43.8% of the population compared the number of warning labels between products before buying, and that this process influenced the purchasing decisions of more than 90% of them. 86 Institute of Nutrition and Food Technology ("INTA") at the University of Chile, in a sample of 900 mothers of preschool children and 800 teenagers in Santiago, for 35% percent of the mothers and 11% of teenagers, the presence of warning labeling was the most important factor in their purchasing decisions. For 23% of the teenagers and 26% of the mothers, the absence of labeling indicated that a food item is healthy. The official evaluation report issued by the Ministry of Health in 2017 highlighted that the Law 20606 has also had a notable impact on the reformulation of food products. 87 Therefore, a priori, it seems that Law 20606 has had an impact on consumers' perceptions and behavior. To evaluate if overweight and obesity in Chile are significantly reduced as a consequence, however, we need to observe over a longer period of time. Many of the arguments that Chile has provided to date, not only in the initial evaluation of the law, but in its justification during the regulatory process, have focused on consumers' purchase intentions with the assumption that that will contribute to the reduction of obesity. But the causal link between the labelling and its impact on obesity has not yet been proven.
In this regard, the Panel Report in Australia -Tobacco Plain Packaging has hinted that WTO members have room to undertake experimental actions to achieve a legitimate regulatory objective. Even so, the relevant evidence underlying a policy intervention should seek to reflect the conditions under which the intervention will take place as closely as possible. The absence of a study, prior to the implementation of a measure or using an "ideal" experimental design would constitute a flaw that fundamentally undermines its probative value and the evidentiary base underlying the adoption of a measure. Practical and ethical constraints could also affect the possibility of conducting experiments on people, particularly children, which may be considered to have the highest level of predictive value. 88 3. The Comparison with Other Alternatives -Where a comparison of the questioned measure and possible alternative proposed by the complainant is undertaken, consideration must be given to whether the proposed alternative would be less trade-restrictive; whether it would make an equivalent contribution to the relevant legitimate objective, taking into account the risks that non-fulfilment would create; and whether it is reasonably available to the member country. Now the burden of proof partially shifts. As explained in US -Tuna II (Mexico), "It is then for the respondent to rebut the complainant's prima facie case, by presenting evidence and arguments showing that the challenged measure is not more trade restrictive than necessary to achieve the contribution it makes toward the objective pursued and by demonstrating, for example, that the alternative measure identified by the complainant is not, in fact, "reasonably available", is not less trade restrictive, or does not make an equivalent contribution to the achievement of the relevant legitimate objective". 90 In US -COOL, art. 21.5, the AB added that the claimant should provide a sufficient indication that their implementation would not render the proposed alternatives merely theoretical in nature, or that entail undue burden because they involve prohibitively high costs or substantial technical difficulties.
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Several WTO Members have proposed alternative labeling strategies for Chile. One of the most mentioned is the use of voluntary standards. The US referred to the Codex Alimentarius work on health and diet claims as "low", "free" or "no added", for which thresholds have already been established. Another suggestion was to present nutritional content as the percentage of daily recommended intake, in combination with a comprehensive strategy for consumer education. 92 The use of educational campaigns on healthy habits and strategies that improve nutritional information instead of the proposed mandatory labeling was also suggested by Mexico. 93 In response to these alternative strategies, Chile expressed that it considered some of them as appropriate to complement the measures entailed in Law 20606, but not as a substitute. 94 Chilean delegates made clear that Law 20606 is part of an integrated strategy, which includes further initiatives in education and the promotion of healthy habits such as exercise. 95 Chile addressed concerns about the design of the warning label in particular; pointing out that it is based on the results of a study conducted by the University of Chile in 2012 at the request of the Ministry of Health. The study concludes that the chosen label has a higher impact on purchase decisions compared with the alternatives. 96 national food industry and the concerned WTO Members, were influential for the modifications made to the original labeling proposal. 97 It seems clear that Chile aimed to have the highest impact in consumers' behavior, and in any case, minimize the law's restrictiveness to trade. Therefore, the evidence used to compare different labeling strategies was oriented toward observing the reactions of consumers. To date, Chile has not published any official report analyzing Law 20606's impact on international trade particularly or comparatively. In a theoretical case against Law 20606, that kind of analysis could be crucial. At the moment, however, there is no precedent or evidence available to affirm or refute that Law 20606 is a less trade restrictive measure than other alternatives.
In conclusion, in the analysis of the necessity of Law 20606 we have to consider three aspects: the justifiability of the measure, the level of traderestrictiveness, and the comparison with other alternatives. Regarding the first, there is no doubt that reducing obesity and NCDs is a legitimate objective. In terms of the degree to which the new Chilean law fulfills that objective, Chile submits that the proposed labeling is the strategy with the highest impact on consumer purchase decisions. It may be considered that there is still a lack of evidence on its effectiveness to achieve the legitimate objective. Chile gives more relevance to the means, namely changing consumer behavior, than to the ultimate legitimate objective of preventing obesity, thereby merely assuming a causal relation. Similarly, with regards to trade restrictiveness, the evidence presented so far does not allow for a comparison between Law 20606 and other similar alternatives.
B. Harmonization with International Standards
Under TBT Agreement Article 2.4, WTO Members must use relevant international standards, or parts of them, as a basis for their technical regulations, except when such international standards or relevant parts would be ineffective or inappropriate for the fulfillment of the legitimate objectives pursued. Furthermore, according to the second sentence of the TBT Agreement Article 2.5, whenever a technical regulation is prepared, adopted or applied for a legitimate objective mentioned in Article 2.2, inter alia, national security, the prevention of deceptive practices, protection of human health or safety, animal or plant life or health or the environment, and is in accordance with relevant international standards, it shall be rebuttably presumed not to create an unnecessary obstacle to international trade. This is known as the "harmonization" principle.
A technical regulation is in accordance with relevant international standards if two cumulative elements are met: first, these "relevant 97 Decree N° 13, supra note 32, art. 6. international standards" exist, and second, the measures are "in accordance with" these international standards. The TBT Agreement does not specify the relevant international standardizing bodies. This lack of definition led the TBT Committee to state the principles that must be met to be considered as such. 98 The WTO case law has also addressed this issue, holding that while the term "international standard" is not defined in the TBT Agreement, Annex 1 to the agreement contains definitions of relevant related terms such as "standard" and "international body or system", which can be used to define international standards as a document approved by a recognized body that provides "rules", "guidelines" or "characteristics" for products or related processes and production methods for common and repeated use, and that "compliance" with these rules, guidelines or characteristics is "not mandatory". 99 The Codex Alimentarius has already been recognized as an "international standardizing body" in the case of European Communities -Trade Description of Sardines (hereinafter "EC -Sardines"), and for food safety at the WTO Agreement on the Application of Sanitary and Phytosanitary Measures. 100 It is therefore undoubtedly a relevant international institution in this case.
The non-compliance of Law 20606 with the harmonization principle of the TBT Agreement has been another key concern debated at the TBT Committee. WTO Members have pointed out that Chile has not used existing and applicable guidelines of the Codex Alimentarius as a basis for its food labeling law; specifically the Codex Guidelines for Use of Nutrition and Health Claims 101 and the Codex Guidelines on Nutrition Labeling. 102 The U.S. referred to the Section 4 of the Codex Guidelines on Nutrition Labeling which establishes that supplementary nutritional information on food labels, which is how they interpret Law 20606 as being, should be optional. Brazil stated that Law 20606 seemed to be incompatible with the list of prohibited claims under Section 3 of the Codex General Guidelines on Claims, which forbids labels that "could give rise to doubt about the safety of similar food or which could arouse or exploit fear in the consumer". [103] [104] This position is supported by other members such as Mexico and Guatemala. Mexico added that the term "critical nutrient", besides not being mentioned in Codex guidelines, causes unnecessary alarm for the consumer. 105 Mexico also asked Chile to replace the solid and liquid classifications for food products from Decree N° 13 with the specific categories that "take into account international parameters". 106 Guatemala expressed concern that the increasing heterogeneity of labeling regulations among Latin American countries would reduce intra-regional trade. A similar concern was put forward by Switzerland, referring to the use of divergent negative messages and pictograms, and the multiplication of uncoordinated parameters worldwide for nutritional labeling. 107 In the 2014 public consultation report, Chile explained that the use of 100g and 100ml as reference portions follows the Codex Alimentarius Guidelines for Use of Nutritional and Health Claims to declare the content of energy, fats, cholesterol, sugar and sodium. 108 The process to establish the specific thresholds for each "critical nutrient" was also detailed. For solids, a database on nutritional composition of foods with no "critical nutrients" added was compiled. That database was organized using the nutritional content of each food. The thresholds were established on the 90th percentile for each nutrient. In the case of liquid foods, the nutritional composition of cow milk in its natural state was taken as reference.
The 2014 report indicates that, for some nutrients in solid foods, the proposed values were compared to those of international health organizations, regulations and voluntary strategies in Chile and other countries. It is not stated to what extent the results of said comparison were considered, or which international organizations or sources specific to them were consulted. As a basis for the distinction between liquid and solid foods, the WHO is referenced, although the document cited addresses only the intake of sugar and not the other critical nutrients. 109 Regarding the design of the labels, the response to the concerns raised is based on the results of the aforementioned study carried out in 2012 by the University of Chile. 110 That report, however, does not address whether the label generates doubts about the safety of a product or fear in the consumer.
The Codex Guidelines for Use of Nutritional and Health Claims employs the 100g/100ml reference portion. The focus of Law 20606 is different, however. While the Codex guidelines are referring to the maximum nutrient content for claims of "low", "very low" and "free", thereby highlighting the positive qualities of the food item, Law 20606 is ACWH [VOL. 14: 73 classifying foods that are "high in" critical nutrients. 111 On EC -Sardines, the panel report says that a relevant international standard "must bear upon, relate to or be pertinent" to the technical regulation. 112 Therefore, the pertinence of the Codex standard to the Law 20606 may be questionable, given the significant differences in their intended uses. Additionally, regarding the "critical nutrient" thresholds, the 2014 report reveals that no international standard was used as a basis to specify the amounts. In this regard, the panel report from EC -Sardines concluded that the "principal constituents or fundamental principles of an international standard" and a technical regulation should be coincident to say it was used as a basis. 113 For the final design of the label, Chile presented more evidence since the impact of different FOP alternatives was compared in an ad hoc consumer study. In order for concerned countries to sustain the argument of noncompliance with Codex, it would be necessary to conduct more research on factors underlying consumers' perception of Chilean labeling, and to verify that there is doubt or fear about the safety of the food. Research on the effects of FOP labeling to date concurs on the impact on consumer perception of food nutritional quality, and therefore healthiness, but not on perceived safety. 114 However, in the case of Law 20606 it is possible to question whether a "relevant international standard" even exists. When Law 20606 was developed, the Codex did not have established nutrient reference values for FOP labeling purposes. That is to say, there was no existing reference standard. In this regard, the Codex Secretary himself stated that "the absence of Codex guidance on a topic does not automatically mean that a measure is not in line with Codex". 115 Also, the Codex Committee on Food Labeling has recognized the need to address the increasing use of simplified FOP nutrition information. This is because the current provisions are not sufficiently adapted to allow for the use of FOP labeling in a way that potential trade barriers are minimized.
116 This is a matter in progress, for which there are likely to be relevant changes soon.
C. Non-Discrimination
The TBT Agreement recognizes most-favored nation and national treatment obligations under the principle of "non-discrimination". WTO members should ensure that the enforcement of technical regulations on products imported from the territory of any member shall be accorded treatment "no less favorable" than that accorded to like products of national origin and to like products originating in any other country.
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The compliance of Law 20606 with the principle of non-discrimination has also been questioned by concerned members. The EU affirmed that it would have a discriminatory effect on foreign manufacturers that need to adapt their packaging exclusively for the Chilean market. 118 The US expressed the same view, adding that Law 20606 would entail higher costs for foreign companies, thereby favoring Chilean producers. 119 Meanwhile, Australia reiterated at various meetings that in Law 20606 there are some "inconsistencies" between requirements for national and imported products, although they did not specify what these were.
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Other countries have also argued that food markets and selling formats exempted from the law are less accessible for importers and monopolized by Chilean producers. Switzerland stated that Law 20606 discriminates by selling method. 121 Brazil noted that there is an inconsistency in Law 20606 between its goal and its content because it does not regulate meals sold in fast-food restaurants, which are normally rich in fat, sugar and salt. 122 Law 20606 and its companion regulation leave important food distribution channels unregulated, mainly, the sale of bulk food and of prepared food served in restaurants, street food stalls, hotels or collective catering. Bakery products are a bulk food high in carbohydrates, salt and added sugars. In Chile that market is especially relevant as the country consumes 90 kilograms of bread per annum, which is the second most in the world and equates to an average expenditure of 2% of household budgets. 123 Bread consumption by itself contributes to 75% of the ACWH [VOL. 14: 73 maximum recommended daily salt intake which motivated the Ministry of Health to formulate joint strategies with bakers' associations that aimed to decrease the sodium content of bread. 124 Prepared foods are an important part of the Chilean diet as well, as 41% of Chileans over fifteen eat at fast food restaurants at least once a week, and 75% in the class between fifteen and twenty-four. 125 Many of them perceive eating at fast food restaurants as a kind of reward. Chilean adults, especially in the medium and low income classes, are more satisfied with their eating habits when they increase their consumption of fast food. 126 For Chilean children and university students, poor eating habits, including high consumption of fast food, are present at all economic levels. 127 The Chilean Ministry of Health agreed with the concerned countries' comments that suggest the necessity of expanding the scope of Law 20606 to bulk products and prepared foods. In fact, adapting the regulation to include these segments is considered a challenge to face in the coming years. 128 At this time there have been no concrete changes.
WTO jurisprudence shows that to assess the fulfillment of TBT Agreement article 2.1, two aspects are essential: whether the imported and domestic products are like products and whether imported like products are treated less favorably than domestic products. 129 The discussion should therefore start by determining which products are alike. We can assume that concerned countries are looking at industrial food products such as snacks or sodas, for which they consider to have a greater market share, which could be substituted with exempt local products. However, along the TBT Committees meetings they did not explicitly declare those like products, and the range of possibilities is quite broad. This lack of a specific reference is a limitation, but the following analysis discusses whether there are indications of less favorable treatment in general terms.
Disregarding the exempted products, the new Chilean Food Labeling Law and its regulation does not discriminate between national and imported products, and unlike the COOL case, domestic products receive the same treatment as foreign products. In fact, the Chilean food industry has been very critical of the new food labeling requirements. Even the special rules that grant micro and small-size businesses a 36 months grace period for the implementation of the new labeling do not exclude foreign SMEs.
On the issue of whether or not labeling distorts competition to the detriment of imported products, the AB in US-COOL held that such an examination:
[M]ust take account of all the relevant features of the market, which may include the particular characteristics of the industry, the relative market shares in a given industry, consumer preferences, and historical trade patterns. A panel must examine the operation of the particular technical regulation at issue in the particular market in which it is applied.
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The exceptions for bulk products and for prepared food served in restaurants, street food stalls, hotels or collective catering could be considered discriminatory under that line of reasoning, as domestic producers have a greater share in those market segments.
In US-COOL, the panel found that a considerable portion of beef and pork was exempted from the meat labeling measure because food service establishments, such as restaurants, cafeterias, and enterprises providing ready-to-eat foods, were excluded. In practice, however, there was no differentiation based on the ultimate destination of the meat, as it is often unknown during production. 131 The Appellate Body held in the US-Clove Cigarettes case that: "If products that are in a sufficiently strong competitive relationship to be considered like are excluded from the group of like products on the basis of a measure's regulatory purposes, such products would not be compared in order to ascertain whether less favorable treatment has been accorded to imported products. This would inevitably distort the less favorable treatment comparison, as it would refer to a "marketplace" that would include some like products, but not others". 132 ACWH [VOL. 14: 73 Because the Chilean FOP labeling does not include a de jure discrimination against imported products, the existence of a detrimental impact on competitive opportunities compared to domestic like products is not always evidence of less favorable treatment. Instead, further analysis is required to prove that there is a de facto detrimental impact on imports which stems exclusively from discrimination against the imported products, rather than a legitimate regulatory distinction. In that case, the detrimental impact will reflect discrimination prohibited under Article 2.1. 133 Several factors need to be taken into account for this analysis, such as the design, architecture, revealing structure, operation, and application of the measure, and in particular, whether the technical regulation is evenhanded.
134 Even-handedness is a relational concept, which must be tested through a comparative analysis to prove that a regulation has been designed and applied as a means of arbitrary or unjustifiable discrimination regarding an imported product. 135 Another concept related to evenhandedness to be tested in this case is legitimate regulatory distinction. US-COOL, US-Tuna II and US-Clove Cigarettes introduced this concept for further interpretation of Article 2.1 of the TBT Agreement, specifically, as an exception to when the differentiated treatment to a national product compared to the imported like product is necessary to achieve the legitimate objective. 136 In the case of Chilean labeling, Chile's Ministry of Health has recognized its willingness to extend the scope of the law to bulk and prepared foods. Therefore, the current exceptions seem to be due to technical restrictions rather than being formed as part of an intentional strategy.
In conclusion, the discussion on whether the food labeling law implies a breach of the national treatment obligation and TBT Agreement Article 2.1 is based on proving that imported like products get less favorable de facto treatment when compared to domestic exempt products sold already prepared or in bulk. There are some aspects of Law 20606 that could be questioned in this respect. However, an explicit definition of the categories of like products is necessary in the first instance. 
D. Transparency
Whenever a relevant international standard does not exist, or the content of a proposed technical regulation is not in accordance with the content of relevant international standards, and the technical regulation may have a significant effect on trade of other WTO Members, the TBT Agreement imposes detailed transparency and notification requirements. These include: (i) publish a notice at an appropriately early stage to enable interested parties to become acquainted with it; (ii) notify other WTO Members early in the process through the Secretariat of the products to be covered by the proposed technical regulation, together with a brief indication of its objective and rationale at a time when amendments can still be introduced and comments taken into account; (iii) if requested, provide other members copies of the proposed technical regulation; (iv) allow a reasonable time for other members to make comments in writing, discuss these comments and take them into consideration without discrimination. 137 Furthermore, the TBT Agreement directs members to ensure that all technical regulations are published promptly or made available in such a manner as to enable interested parties from other member countries to become acquainted with them. 138 This allows a reasonable interval between the publication of technical regulations and the time when they come into effect, therein allowing producers in exporting member countries, and particularly in developing member countries, to adapt their products or methods of production.
Compliance with transparency under the TBT Agreement was also a cause of concern by WTO countries, especially during the first meetings after the notification of Law 20606. The EU and Guatemala expressed their concern about the lack of a sufficient time to present comments for consideration in the final version of the regulation.
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When the initial concerns about transparency were presented, the Chilean delegates indicated that they would pass them on to the national authorities, who would consider them when deciding the time-frame for when Law 20606 would become effective. 140 In subsequent meetings, they emphasized that the preparation of the final version of the law was still an open discussion which involved public and interested private parties.
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Chilean representatives referred to the document containing the replies to the WTO Members' comments at the 2014 public consultation as an 137 example of dialogue and transparency. 142 In a subsequent meeting they affirmed that Chile has complied with the transparency principle "by notifying to the WTO, as well as complying with recommendations of the Committee by responding the comments received from trading partners".
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The TBT Agreement requires that members notify other members of their measures "at an early and appropriate stage", with the objective that the other members "become acquainted" and have a "reasonable time for comments". Chile notified the WTO about Law 20606, Decree N° 12 and Decree N° 13 after they were published. It could be reasonable, therefore, to question whether there was enough time for the other countries to be properly informed and to make comments that have an impact on the final version of the law and its related regulation. However, the delay in the completion of the regulatory process, seen as a continuum, and its entry into effect expanded de facto the time for comments and discussion of the law between Chile and WTO Members. In fact, at the TBT Committee the concerns on transparency stopped with the passing of more meetings.
E. Implementation of the Law
Finally, some WTO Members have expressed their concerns about the implementation period after the publication of the final FOP labeling regulation. The U.S. considered that at least a two-year window would be necessary to give the food industry sufficient time to adapt their production. 144 Guatemala expressed concerns about the time frame for compliance with Law 20606 for products already on the market when it came into effect. 145 The concerns at the TBT Committee on the "adaptation period" to the new labeling decreased over time, like concerns over transparency. This might be because the period initially provided between the publication of the Chilean law and its entry into effect was de facto delayed, and as a consequence, the acquaintance period for the private sector was extended.
Another aspect of the implementation of the law that was questioned in the TBT Committee was the capacity to monitor compliance. Chile responded that, since June 2016, the country has been training the auditors as well as having meetings with food companies. 146 The official evaluation report considered the results of audits at the first six months of implementation. schools and a total of 3000 products were analyzed. 147 The TBT Agreement does not refer to the demonstration of monitoring capabilities for the enforcement of a measure. However, in the provisions on assistance and special and differential treatment in the agreement, the recognition of the gap in the technical capacities of member countries is implicit. 148 In the Latin American context, Chile is a country with a remarkably well functioning food control system, and has well developed technical regulation and participation at the WTO. 149 This background reduces, but does not preclude, the assumption of insufficient implementation and monitoring capacity.
IV. CONCLUSIONS AND LESSONS FOR APEC ECONOMIES
The number of overweight and obese people is growing worldwide. The use of FOP labeling is a public health policy alternative to which many countries are turning, and Chile is a pioneer in mandating FOP labeling on foods with added ingredients. The compatibility of Chilean regulation with WTO rules has been strongly questioned within the TBT Committee. This article analyzed that discussion in detail, considering arguments based on WTO rules and other related jurisprudence. The results obtained also allow us to derive some lessons for other APEC or WTO countries interested in FOP labeling. In the APEC there are already a significant number of economies that have implemented or are developing FOP labeling, some of them mandatory. However, the issue has not been addressed collectively.
Regarding the compatibility of the Chilean regulation with the WTO TBT Agreement, the discussion is focused on the possible violation of the principles of necessity, harmonization, non-discrimination, transparency and implementation of the new law.
Necessity: There is no question that reducing obesity and related NCDs is a legitimate objective. However, Chile has not presented sufficient information on the impact of its new regulation to allow an assessment as to whether it fulfills that objective and, to a greater extent, that it is the least trade restrictive alternative.
Harmonization: Chile has not based key aspects of its regulation on existing food labeling standards from international bodies, such as the Codex Alimentarius. There are even doubts about its compatibility with some provisions. However, the Codex Secretariat itself has acknowledged the lack of specific guidelines for FOP labeling, which could mean that Law 20606 was exempt from harmonization because a "relevant international standard" doesn't exist.
Non-discrimination: The Chilean law does not discriminate against imports for the products it regulates, however, its exemptions, for example, in relation to prepared and bulk foods, may constitute discrimination. Nevertheless, it is crucial to have an explicit definition of the categories of like products for further discussion on this topic.
Transparency and implementation: The notification process might have been considered late if the initial schedule of implementation had been respected. However, the delay in the regulatory process significantly extended the time for other members to become acquainted, make comments and discuss.
As mentioned, the Chilean experience leaves useful lessons to be considered for APEC economies and other WTO members. Reducing obesity is recognized as a legitimate objective for public health policies. It is very important, however, to assess the expected impact of different alternatives before implementation. Countries should address aspects such as: whether the labeling reflects the actual servings of the different food, minimizing the stigmatization of affected products, assessing if other alternatives such as "traffic lights" or highlighting healthy qualities of the food could achieve the same objectives.
Another lesson for APEC countries enacting labeling provisions for public health is that non-discriminatory treatment should not be limited to a de jure national treatment in the pertinent regulations, but also be extended to the de facto implementation of the rules and their exceptions. Also, it is recommended for APEC economies and other countries that have implemented or intend to implement FOP labeling to be engaged with the Codex Committee on Food Labeling during the development of new provisions. This is an on-going issue, so it is very important to be up to date on any developments.
To avoid concerns on transparency, countries planning to develop FOP labeling should consider designing an adequate time frame for providing notice and for receiving comments on the regulation. This process should embrace not only other countries, but also private stakeholders at a domestic and international level, including businesses, civil society and academia. Regarding the implementation of new FOP labeling, APEC countries should aim to provide adequate clarity to the industry, avoiding contradictory messages.
The Chilean food labeling law is a relevant innovation in public policies, which intends to prevent obesity by providing consumers with information. In fact, it is the most stringent nutritional labeling regulation in the world, purporting to mitigate a dramatic health crisis that needs to be addressed in a decisive way. However, some aspects of its implementation could be improved to avoid potential infringements of WTO law, in particular with the TBT Agreement. Such improvements can facilitate the continuity of this initiative and the beginning of other similar innovations. From top left to bottom right: "High in Sugar"; "High in Saturated Fats"; "High in Salt"; "High in Energy".
